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ABSTRACT 
A lot has been debated upon the nature of federalism in India. A few consider it quasi- 
federal, few consider it federal and a few others consider it federal with a centralizing tendency. 
India's obligation to abide by the International law is one of the pointers that have led to the debate 
of the state not being an independent unit in the Indian federal system. Federalism in India would be 
discussed with reference to India's obligation in the International order with special mention to 
TRIPS (Trade Related Aspects of Intellectual Property Law). Obligations under TRIPS had led to the 
amendment of the Patent Act which has impacted the agricultural and pharmacy sector both of which 
fall within the ambit of the State unit and not the Center. Whether India’s obligation under Trade 
Related Aspects of Intellectual Property Rights (TRIPS) usurps the power from states that they are 
entitled to have under the Constitution of India? On the other hand, noncompliance with the State's 
International obligations would tarnish the image of the State in the global order due to violation of 
the principle of Pacta Sunt Sevaranda. This article critically analyses India's treaty-making power 
under the Constitution and stresses on the need for the procedure to be compliable with the principle 
of federalism by incorporating the State units in the treaty- making process.   
Keywords: Federalism, International Obligations, Pacta Sunt Sevaranda, TRIPS.  
 
1.0 INTRODUCTION 
Treaty formation is one of the greatest attributes of State sovereignty and no State can isolate 
itself from the International order. Certain countries expressly have provisions in their Constitution 
governing International treaties and a few don’t. But the crux of the issue is whether the power of the 
State to enter into International treaties is within its constitutional limits. Old certain features to be 
unamendable like that of the Constitution of West Germany
1
 yet the judgment in the historic case of 
                                                          
1
 Article 79(3) of the Constitution of West Germany States that Division of the federation into Leander, participation of 
States in legislation and Basic rights listed in Article 1 and 20 cannot be amended. 
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Kesavanda Bharthi v State of Kerala 
2
 has brought out certain features of the Constitution that cannot 
be derogated both in practice and in theory- one such concept being Federalism. Federalism is a form 
of government where the sovereign authority of political power is divided between various units. The 
power is usually divided between the center and the State and in India; the principle of federalism is 
devised with a strong center.
3
 
One of the basic features of federalism in India is that the center legislates on items in the 
Union list and the State legislates on items in the State list by virtue of Article 246 of the Constitution 
of India but this power is subject to limitations. The Union can legislate on items in the State list as 
well during exceptional circumstances as provided in the constitution.
4
  
2.0 TREATY MAKING POWER UNDER THE CONSTITUTION OF INDIA 
Every State has the power to enter into International treaties, both bilateral and multilateral. 
The Indian Constitution has also given the State organs the power to enter into International treaties 
and to implement the same. But, this power can for a lot of times be widely misused leading to 
grievous impacts on the economy of the State. 
The main issue is to whom does the power to enter into International treaties belong in India- 
the Legislative or the Executive? For this question to be answered the provisions in the Constitution 
that give power to the State to enter into International treaties are to be critically analysed.
5
 
The Parliament is given the power to legislate on items in the Union list.
6
 Item 14 of the 
Union list (List I) reads as follows  
“Entering into treaties and agreements with foreign countries and implementing the treaties, 
agreements and conventions with foreign countries” 
                                                          
2
 AIR 1973 SC 1461. 
3
 Dr Chanchal Kumar, Federalism in India: A Critical Appraisal: 3 JBM &SSR.31, 31-32,(2014). 
4
 Indian Constitution: Art 246, 249,250,252,253,356. 
5
 National Commission to Review the Working of the Constitution (NCRCW) (2002) Treaty Making Power under Our 
Constitution. New Delhi: Ministry of Law, Justice and Company Affairs, <lawmin.nic.in/ncrwc/ncrwcreport.htm>, pg 
863. 
6
 Indian Constitution: Art 246. 
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Therefore the Union Parliament has the power to legislate on Item 14 of list I but the 
Parliament has chosen not to till present date. The central legislature therefore has the power not only 
to legislate on matters related to treaty but also for implementation of the treaty. 
Article 73 of the Indian Constitution mentions that the “executive power of the Union extends 
to matters with respect to which the Parliament has the power to make laws”. Reading Item 14 of list 
I and Article 73 clearly state that the central executive has the power to enter into International 
treaties. 
Article 253 of the Indian Constitution reads as States as follows 
“Notwithstanding anything in the foregoing provisions of this chapter, the Parliament has the 
power to make any law for the whole or any part of the territory of India for implementing any treaty, 
agreement or convention with any other country or countries or any decision made at any 
International conference, association or other body” 
Therefore, the Union can legislate on items in the State list for implementing International 
treaties that have been entered into by the executive. The non obstante clause in Article 253 clearly 
brings out that article 246 is not to be strictly adhered to and it can be diluted for implementing 
International treaties.
7
 The executive, can therefore, enter into a treaty without the consent of the 
legislature.  Article 253 can be invoked only when there is a law that has to be formulated to abide by 
international obligations. Moreover, Article 253 can be invoked only after the executive has entered 
into a treaty thereby bringing out the difference between the formation of a treaty and performance of 
a treaty. 
Shah J in the case of Maganbhai Ishwar Bai Patel v Union of India
8
, stated that the 
Constitution does not require the legislature's consent for entering into a treaty. The executive of a 
State is competent to represent the State for entering into International treaties and to incur 
International obligations. The power to legislate with respect to treaties lies with the Parliament and it 
is necessary only when the rights of the citizens are affected due to the treaty or agreement. 
                                                          
7
 Prabhash Rajan, Treaties on Trade and Investment and the Indian Legal Regime: Should we mind the gap? 11, 
Australian Journal of Asian Law, 56. 59-60(2009).http://ssrn.com/abstract=1601789. 
8
1969 AIR 783.  
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Theoretically, the Parliament can enact a law regarding the treaty-making power of the 
executive. The Parliament can specify kinds of treaties that can be entered into without the consent of 
the Parliament and certain treaties that affect the economy such as the bilateral investment treaties 
that can be entered into by the executive only with the prior consent of the Parliament. But, the 
Parliament has chosen not to enact any law governing the same, leaving the executive without any 
control on its treaty-making power thereby leading to non-accountability.
9
 The Bombay High Court 
in P.B Samanth v Union of India
10
 stated that the executive power of the Center to enter into 
International treaties is to be read along with Article 253 of the Indian Constitution and that it is 
difficult to accede to the contention that the Parliament has the power to enact laws in the State list in 
pursuance of a treaty but the executive power cannot be exercised for entering into treaties that are 
likely to enter to affect the items in the State list. The Central executive can, therefore, enter into 
treaties even on items in the State list and the Central legislature can make law on items in the State 
list to give effect to those treaties. 
India follows the dualist model where it is necessary for the International law to be 
transformed into municipal law for them to be implemented in India. But the courts have now started 
interpreting Article 51(c)
11
 leading to a practice of non-transformation, if the International law is in 
concurrence with the Indian law.  
2.1 India’s Obligation to abide by Trade Related Aspects of Intellectual Property Rights 
(TRIPS)     
The TRIPS agreement that was negotiated at the end of Uruguay round of the General 
Agreement on Trade and Tariffs (GATT) in 1994 is the most comprehensive International law on 
Intellectual property which came into force on January 1, 1995.
12
 Every member of the World Trade 
Organisation (WTO) was obligated to abide by intellectual property standards of TRIPS. 
The WTO members were under an obligation to implement the minimum standards of 
Intellectual Property Rights as laid down in TRIPS in their domestic system with procedures of their 
                                                          
9
 Supra note 5. 
10
 AIR 1994 Bom 323. 
11
 The State shall endower to foster respect for International law and treaty obligations in the dealings of organized people 
with one another. 
12
 Overview: TRIPS agreement, https://www.wto.org/english/tratop_e/trips_e/intel2_e.htm. 
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choice by 2000 for developed countries, 2005 for developing countries or 2016 for underdeveloped 
countries. India had to make the patent law in India TRIPS compliant by January 1, 2005.
13
 Therefore 
the Indian Parliament by virtue of Article 253 of the Indian Constitution made amendments to the 
Indian Patent Act in 2005.  
2.2 Effect of Trips on Different Sectors: 
The major impact of TRIPS in India was that the patent period was extended to 20 years from 
the initial five year period that was being followed in India leading to the growth of monopoly in 
sectors. Item 49 of List I of the Indian Constitution reads “patents, inventions, and designs, 
copyrights, trademark and merchandise marks”. Therefore the Indian government was within its 
ambit when it signed TRIPS by reading article 73 and 246 of the Indian Constitution with Item 49 of 
List I. But TRIPS directly affects agriculture and pharmacy both of which fall under the State list 
under Item 14 and Item 6 respectively. Therefore the amendment that the Indian Parliament made in 
2003 and 2005 to the Indian Patents Act to make it TRIPS compliant encroached upon items that are 
placed in the State list but the Parliament has the power to do the same as discussed above by virtue 
of Article 253 of the Indian Constitution. But, the amendments were made despite a lot of protests in 
a number of States. The States lost a part of their sovereignty due to India’s obligation to abide by the 
International law in this case.  
2.2.1 Pharmacy 
India holds the third largest position in the Pharmaceutical market in terms of volume and 
holds the thirteenth position in terms of value. Presently over 80% of the antiretroviral drugs that are 
used to combat AIDS is supplied by the Indian pharmacy companies.  India ranks fourth in the world 
in terms of production of generic drugs and contributes to 20% of the global generic drugs export. As 
of 2015, 70% of the revenue share of the Indian pharmaceutical companies is held by generic drugs, 
21% by the OTC(Over the Counter)
14
 drugs and 9% by patented drugs.
15
 
These statistics clearly stipulate the fact that the Indian Pharmaceutical sector is prospering 
due to the production of generic drugs. India is a major supplier of AIDS drug because the Indian law 




 Over the counter drugs that are sold to the consumers without a prescription. 
15
 Business monitor International, FCCI India Pharma summit 2014-15. 
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allowed for the production of generic drugs. A generic drug is an equivalent or bioequivalent drug to 
the brand name drug in safety and quality. Generic drugs are produced when product patent expires 
or when there has been no patent at all. Such drugs are usually much cheaper than the brand name 
drugs making them popular. With the Amendment to Patent Act in 2005 product patent regime was 
introduced in India leading to the reduction in generic drugs in India. 
2.2.1.1 Inclusion of product patent 
Indian Patent and Designs Act, 1911 was a legislation that was enacted by the British, 
governing patents in India which had provisions for product patent and process patent but the Indian 
Patent Act 1970 that came into force on 1972 had provisions only for process patent and not for 
product patent. In Process patent the process of producing a drug is patented, whereas in product 
patent the end product is patented. Since the Indian patent Act before the 2005 amendment only 
allowed the patenting of process, a lot of Indian pharmaceutical companies by reverse engineering 
ascertained the molecules that were used and then manufactured the same product with minute 
changes in the process, thereby leading to the growth of the pharmaceutical sector. The drugs that 
were formed by this process were much cheaper since they were generic drugs. Since product patent 
was not permitted there was no scope for monopoly, reducing the hold of Multinational Companies 
(MNCs) in the pharmacy sector. If product patents were allowed then the MNC’s due to their high R 
& D would not have left any scope for the Indian pharmaceutical companies to flourish. But due to 
India’s obligation under TRIPS, it had to reintroduce the product patent regime in its domestic law 
and the 2005 amendment to the Patent Act fulfilled the obligation thereby putting an end to 





 of TRIPS which stipulates patent for product and process has been incorporated 




 of the Indian Patent Act, 2005.  
                                                          
16
 Garai, Prantik, Patent Amendment Act 2005: Its effect on Indian pharmaceutical company, (July 17, 2009) 
ssrn.com/abstract=1435186. 
17
 Patents shall be available for any invention, whether process or product, in all fields of technology provided that they 
are new, involves an inventive step and are capable of industrial application. 
18
 Invention is a new process or product involving an inventive step or capable of industrial application. 
19
 Patent means patent that is granted for inventions under this act and the term invention includes products and process. 
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Due to India’s obligation under TRIPS, it was difficult for India to safeguard the social 
interest of people. Before the 2005 amendment, the Patent Act was inclined towards people 
preventing the growth of monopolies. Now after the inclusion of product patent, the growth of 
monopolies has led to an increase in the price of drugs in turn leading to the decrease in quantity and 
leading to the failure of consumer welfare. 
A few scholars state that the government can control the price of the drugs by legislating on 
price control of drugs. The Indian government brought up the DPCO (Drug (Price control) Order), 
2013 which is an order issued by the government under the Essential Commodities Act that enables 
them to fix the prices of some essential bulk drugs and their formulations. But DPCO only covers 
14%-17% of the pharmaceutical sector which means that only a small part of the market will be 
impacted.
20
 But the price increase due to product patent will not be curbed by this order as Paragraph 
32 of DPCO states that the provisions of price ceiling will not be applicable to those drugs that are 
patented through the Indian Patent Act, 2005. Pharmacy that falls under the State list is not controlled 
by the States but rather by the Union through International treaties. 
2.2.2 Agriculture 
The amendments to the Indian Patent regime in 2003 and 2005 to make them TRIPS 
compliant had major impacts on Agriculture. There were wide protests all over India by various 
agricultural organizations against the Dunkel drafts
21
. One of the most controversial provisions in 
TRIPS which affected agriculture was the inclusion of patenting of seeds. Patenting of seeds led to 
the Indian Farmers losing their seed sovereignty.  
The objectives of the Indian Patent Act, 2005 were fulfilled completely after the legislature 
enacted the Seed Act, 2004. These two acts have to be read simultaneously to understand their 
implications in the society. The Seed Act’s main aim is to prevent seed saving, seed exchange and 
seed reproduction in India leading to the replacement of farmer’s seeds with the seeds of 
multinational companies. The Seed Act prevents bartering of seeds which is an age old practice that 
                                                          
20




 Draft by Arthur Dunkel who was the director general of GATT for patents. 
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has been followed in India by which seeds are exchanged among farmers and requires seeds to be 
registered if needed to be sold.
22
 Also, the seed inspector is given the power to enter and search 





 of TRIPS was incorporated in Section 3(i) and Section 3(j) of the Indian Patent 
Act, 2005. Section 3(i) states that any process for the medicinal, surgical, curative, prophylactic 
diagnostic, therapeutic or other treatment of human beings or any process for a similar treatment of 
animals to render them free of disease or to increase their economic value or that of their products are 
inventions that are not patentable. Therefore any process that is invented for treating plants can be 
patented. So, the process of injecting the Bt (Bacillus thuringienesis)
25
 gene in a seed is patentable 
because it treats a plant from bollworm infection.
26
  
Section 3(j) of the Indian Patent Act states plants and animals in whole or any part thereof 
other than microorganisms but including seeds, varieties and species and essentially biological 
processes for production or propagation of plants and animals cannot be patented but seed and plant 
that are produced by non-biological processes can be patented. 
27
 The product seed after injecting the 
BT gene is also patentable since the seed is produced by a non-biological process.  
Farmers usually save a part of their harvest that is used as a seed for the next term. The grains 
that are grown in the coastal areas evolve naturally to be resistant to the natural climatic conditions 
that are prevalent in the coastal areas. Therefore, coastal farmers have evolved salt-resistant varieties. 
Farmers from Bengal have evolved flood resistant varieties.
28
 Now, if a multinational company 
invents a seed through non biological processes that render the seed drought resistant and gets the 
same patented, the Indian farmers who have acquired the seed with similar qualities through 
                                                          
22
 Section 7, 9 and 14 of the Seed Act, 2004. 
23
 Vandana Shiva, Indian Seed Act and Patent Act: Sowing the seeds of dictatorship, (February 14 2005), 
https://www.grain.org/article/entries/2166-india-seed-act-patent-act-sowing-the-seeds-of-dictatorship.  
24
 Article 27(3) of TRIPS States that members may exclude from patentability-diagnostic, therapeutic and surgical 
methods for treatment of humans and animals, plants and animals other than micro-organisms and essentially biological 
processes for production of plants or animals other than non-biological and microbiological processes. 
25
 Bacillus thuringiensis produces endotoxins that have insecticidal action. 
26
 Wani, Tabasum, Patenting Seeds in India: Boon or Bane for Indian Farmers (2008). Available at 




 VANDANA SHIVA, Supra note 23. 
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evolution would not be allowed to use their seeds but rather they would have to pay huge prices and 
purchase the seeds from MNC’s leading to the farmers losing the control over the seeds. 
2.2.2.1 Impact of Seed patenting in India  
Seed, a common resource of farmers is now the intellectual property of MNC’s leading to the 
collection of royalties.
29
 The Bt cotton seeds and the GM(Genetically Modified) seeds through nature 
get displaced to agricultural farms leading to every farm being contaminated by the GM seeds. The 
MNC’s have started suing farmers for the collection of compensation though the farmers did not 
voluntarily get the GM seeds into their farms just like in the case of Percy Schmeiser
30
.   
The State governments are also pressurized to enter into MoU (Memorandum of Understanding) with 
Monsanto. The Rajasthan State government entered into a MoU with Monsanto that gave them 
intellectual property rights to all generic resources and to carry out research in Indian indigenous 
seeds. It took Navdanya’s “Monsanto quit India” movement to force the Rajasthan government to 
cancel the MoU.
31
 Right to seed is a prerequisite for right to life. When the farmers do not have the 
right to save seeds, the government due to its International obligation is directly violating the right to 
life that is guaranteed under Article 21 of the Indian Constitution
32
. Therefore India by signing 
TRIPS has led to impacts that violate Article 21 of the Indian Constitution. 
The States feel that they are losing a part of their sovereignty due to India’s obligations in the 
global order. The Center has sacrificed the interests of the States for maintaining its position in the 
International order. Entering into International treaties is required for a Nation's survival among 
various competitive nations but the non-involvement of the constituent States within the nation in the 
decision making process despite India being a federal country is what is being questioned.  
3.0 FEDERALISM AS A PRINCIPLE IF ABIDED BY RELIGIOUSLY WOULD VIOLATE 
PACTA SUNT SEVERANDA 
India is said to follow the dualist school of thought wherein for International law to be 
applicable in India it has to be transformed into the municipal system by an enactment of legislation 
                                                          
29
 Sum paid to the patentee for the use of patent. 
30
 2004 SCC 34. 
31
 Ramoo, Seed Emergency: Threat to food and democracy,(February 6,2012), http://agrariancrisis.in/tag/seed-
sovereignty/.  
32
 Dr Vandava Siva, Monsanto v Indian Farmers,(March 27, 2016), http://vandanashiva.com/?p=402. 
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according to Article 253 of the Indian Constitution. But the Indian courts have started liberally 
interpreting International laws even if they are not transformed into legislations.
33
 In Jolly George 
Verghese v Bank of Kochin
34
 Justice Krishna Iyer stated, “until municipal law is changed to 
accommodate the treaty, what binds the court is the former and not the latter”. The courts have latter 
deviated from this stance that was taken, in the case of Vishaka v State of Rajasthan
35
 which dealt 
with sexual harassment of women at workplace wherein the court stated that International treaties (in 
this case CEDAW (Convention on Elimination of All Forms of Discrimination against Women.)) shall be 
abided by if it is not inconsistent with the domestic law or when there is a void with regard to that 
aspect in domestic law.  
Therefore the general test that the courts have evolved is that, International law shall be 
applicable when there is no conflict with municipal law but what if the International law is in conflict 
with municipal law? Which of it would be given preference?
36
 By application of the above test, it is 
inferred from the Supreme Court's decision that municipal law would have prevalence over the 
International law in such situations. For example, India has signed TRIPS which lays down 
Intellectual property guidelines that have to be followed but affect agriculture and particularly seeds. 
If the State government by notification due to its power over the agricultural sector (Item 14 of List 
II) brings up a procedure that is against TRIPS, by application of the above test the domestic law that 
is applicable in that particular State would have more weightage and TRIPS would not have been 
complied with. But if we come to this conclusion then India’s image in global order would be 
severely tarnished and would lead to the violation of the principle of Pacta Sunt Severanda. 
Article 26 of the Vienna Convention on Law of Treaties (VCLT) defines Pacta Sunt 
Severanda as “every treaty in force is binding upon the parties to it and must be performed by them 
in good faith”. India though has not signed nor ratified VCLT, would be bound by Pacta Sunt 
Severanda since it has gained the status of customary International law and custom is a source of law 
of International law by virtue of Article 38 of the International Court of Justice. 
                                                          
33
 Prabash Rajan, Anmool, Farheen Ahmed,Is the Supreme Court confused about the application of International law, 
(September 28 2016), http://thewire.in/53930/supreme-court-International-law/.  
34
 (1980)2 SCC 360. 
35
 1997(6) SCC 241. 
36
 PRABHASH RAJAN, supra note 7. 
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According to the Nicaragua case
37
, there are two requisites for the consideration of 
International customary law, they are opinion juris
38
 and State practice
39
 and Pacta Sunt Sevaranda 
has fulfilled both the conditions. Pacta Sunt Severanda has the force of a customary International law 
and would therefore be applicable to India. This International legal principle has been used in a lot of 
Indian cases as well recently. In AWAS Ireland v Directorate General of Civil Aviation
40
, the 
Bombay High Court applied Article 26 and Article 27 of VCLT. In the case of Ram Jethmalani v 
Union of India
41
 paragraph 61 of the judgement reads as “…..While India is not a party to the Vienna 
Convention, it contains many principles of customary International law”. Even if not for VCLT, 
article 2 paragraph 2 of the United Nations Charter holds the basis for the principle of Pacta Sunt 
Severanda and hence would have to be followed by India.
42
 
Now, coming back to the proposition as to whether India can choose its municipal law over 
International law citing it as a reason for it for not being able to abide by its International obligations, 
Article 27 of VCLT which is a general principle of International law and a customary International 
law condemns it. Article 27 states that a State cannot invoke the provisions of its internal law as an 
excuse for not performing its International obligations. 
The next issue that is to be looked into is whether the Central executive can curtail the power 
of the State legislature by entering into International treaties
43
 because according to Article 253 of the 
Indian Constitution only the central legislature has the power for the same. In reality, all treaties that 
are entered into by India would be binding on all the States and the Nation as a whole. So the 
question is as to whether a procedure has to be formulated where the permission of the State 
legislation and the Central legislature has to be received before the signing or the ratification of a 
treaty. As stated earlier the legislature can enact a law under item 14 of the Union list or it could 
amend Article 253 of the Indian Constitution providing for a procedure to govern the process of 
                                                          
37
 [76 ILR 349]. 
38
 Opinio Juris is the belief that a State activity is legally obligatory and it is a factor which turns usage into custom. 
39
 State practice includes speeches, informal documents, governmental Statements etc. 
40
 (W.P.(C) 671/2005. 
41
 (2011) 8 SCC 1. 
42
 Article 2, paragraph 2 of UN Charter “All Members, in order to ensure to all of them the rights and benefits resulting 
from membership, shall fulfil in good faith the obligations assumed by them in accordance with the present Charter.”  
43
 PRABHASH RAJAN, supra note 7. 
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entering into an International treaty by the Central executive.
44
 The procedure framed must be in 
consonance with two fundamental principles of the India Constitution, democracy and federalism.  
According to Maganbhai Ishwar Bai Patel v Union of India
45
, Article 253 can be invoked 
only when rights are affected by an International treaty but even if India does not legislate to 
implement an international treaty, it cannot be cited as a reason for not having abided by the treaty as 
it would be violative of Pacta Sunt Sevaranda. For instance, India had to abide by TRIPS and had to 
incorporate its provisions by 2005 in the Indian Patent Act. By virtue of a provision in TRIPS, 
countries that had no policy of product patent had to set up a mechanism whereby patent applications 
can be filled and they could be given exclusive marketing rights (EMR) if they fulfill the 
conditions.
46
 India to comply with these obligations promulgated an ordinance on December 31, 
1994, by virtue of which it amended the Patent Act in India to incorporate the provision for EMR. On 
March 1995 this ordinance lapsed and India did not have any provision for EMR after its lapse, 
though it did try to introduce a Bill called the Patents Amendments bill 1995 to amend the Patents 
Act 1970. The amendments bill has provisions for inclusion of EMR but the bill was only passed by 
the Lok Sabha and not by Rajya Sabha. After the failure of this bill, there was no provision for 
inclusion of EMR to fulfil India’s obligation under TRIPS.
47
 Therefore United States of America 
sued India in the dispute settlement board (DSB) on July 2, 1996 due to India’s non fulfilment of its 
International obligations.
48
 DSB agreed with the USA. India later amended the Patent Act and 
included chapter IV A which dealt with EMR.  
India did not have a provision for EMR and it could not take up the contention that it was not 
bound by it but rather all the International actors such as States and organizations made sure that 
India fulfilled its obligation.  
5.0 IMPACT OF INTERNATIONAL OBLIGATIONS ON FEDERALISM 
Federalism would be affected when there is an International obligation. There are two 
arguments, one that the executive has the power to enter into International treaties by virtue of Article 




 1969 AIR 783.  
46
 Article 70(8) (a) of TRIPS. 
47
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73 and Item 14 of list II, while the other argument would be that it would be unconstitutional for the 
central executive to enter into treaties on State subjects. In the case of P.B Samanth v Union of 
India
49
, the Bombay High Court was asked to issue a writ of mandamus to prohibit the Central 
executive from signing the final draft of the Dunkel proposals since they deal with subjects in the 
State list such as agriculture and irrigation. The court held that the Constitution gives the power to the 
Central legislature and that the power of the Central executive and Central legislature are 
simultaneous.  The argument that the treaty would not bind India would lead to violation of 
International obligations. 
6.0 NATURE OF FEDERALISM IN INDIA 
India abides by the concept of cooperative federalism. Cooperative federalism is a concept 
wherein the National and State governments cooperate with each other to solve common problems 
and policy formulation. The manner in which the Indian executive has been assenting to International 
treaties undermines the concept of cooperative federalism because the States are not consulted before 
entering and signing International treaties. India has never completely worked towards the principle 
of cooperative federalism and the States are neither given due recognition nor are they consulted 
before signing treaties. Though with the formation of NITI Ayog the center has been trying to 
provide a platform for cooperative federalism, India has a long way to go in considering the States 
opinion before entering into any International treaty. 
7.0 PROCEDURE FOLLOWED IN INDIA FOR ENTERING INTO INTERNATIONAL 
TREATY 
According to the Transaction of Business Rules, 1961, cabinet approval has to be got before 
an International treaty is signed or ratified except those that are specifically exempted. Before any 
treaty is put up to get the approval of the cabinet, the treaty should be cleared from two angles-one 
from the legal and drafting angle by the legal and treaties division and second by the political angle 
by the territorial division concerned. 
Cabinet approval is not required is certain cases. According to Rule 7 of the Second Schedule 
of the Transaction of Business Rules, 1961, in case of cultural agreements, agreements on science 
and technology and foreign aid agreements and commercial agreements the treaties shall be signed 
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and approved by the Minister of external affairs and the minister in charge of the subject matter and 
the cabinet shall be informed of the same.
50
 
The procedure clearly has no room for Parliamentary inquiry. India has however asked the 
opinion of the Parliament on few matters. For example, the draft agreement of TRIPS was contrary to 
every provision of the background paper that was submitted by India to the negotiating committee on 
July 27, 1989. Therefore India brought up this issue to the Parliament. The standing committee of the 
Parliament opposed most of the provisions of the draft of TRIPS, particularly against the provision of 
product patent and the 20 year period for patents. But the Government of India without any regard to 
the standing committee singed TRIPS in exactly the same shape. There was no weightage given to 
the decision of the standing committee. This would not have happened if there was a law regulating 
treaty-making power or a central committee for the said purpose.
51
 
7.1 United States of America 
Article II, Section 2 of the US Constitution which deals with the treaty making power of the 
president states “The president by and with the advice and consent of the senate, to make treaties, 
provided two-thirds of the Senators present concur”. Since the Senate was initially appointed by the 
State legislature, the conception of the framers of the Constitution would have been that the interest 
of the State would be protected. With the coming into force of the Seventeenth amendment in 1913 
where there was elimination of senate’s traditional role in protecting the rights of the State and it 
switched to the popular election for senates, the interests of the State could not be safeguarded.
52
 
With respect to the effect of International treaties in the nation, Article VI Section 2 of the United 
States Constitution States “All treaties made or which shall be made with the authority of the United 
States, shall be the supreme law of the land and the judges in every State shall be bound thereby, 
anything in the Constitution or Laws of any State to the contrary notwithstanding.” Therefore the 
USA follows the monist school of thought where International law need not be transformed into the 
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domestic system by an express legislation. This provision clearly States that International law would 
be given preference over domestic law upholding the principle of Pacta Sunt Severanda. 
A very important procedure that is followed by the Government of United States while they 
sign a treaty is the usage of the federal reservation clause. The executive branch and the Senate would 
attach statements to the treaties stating that the federal government will implement the obligations 
under the treaties only to the extent of what federal system allows and further implantation would be 
left to the States.
53
 The Convention Against Torture and Other Cruel, Inhuman or Degarding 
Treatment or Punishment, International Covenant on Civil and Political Rights, International 
Convention on Elimination of All forms of Racial Discrimination are examples of when the US 
government made reservations for federal purposes. There are two important ingredients in federal 
reservation policy, first the treaties are not self-executory and second the States are given the power 
to legislate with regard to the matters that fall under their jurisdiction. Though the practice of federal 




Another important procedure that the US follows is the anti-commandeering principle. In New 
York v. United States
55
 and Printz v. Unites States
56
 the Supreme Court applied the anti-
commandeering principle and held that the federal government cannot command and force the States 
to enforce federal laws
57
. If this principle is applied to treaty implementation then the obligations of 
US in International order would not be fulfilled. Therefore both India and United States have to 
formulate a practice that does not sacrifice federalism and International obligations. Australia has 
devised one such practice that is close to an ideal system. 
7.2 Australia 
Section 61 of the Australian Constitution States “The executive power of the Commonwealth 
is vested in the Queen and is exercisable by the Governor-General as the Queen’s representative, 
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and extends to the execution and maintenance of this Constitution, and of the laws of the 
Commonwealth”. 
The executive power therefore lies with the Queen. The Prime Minister of Australia in the 
year of 1961 announced that the henceforth the Government will lay on the table of both houses the 
texts of the treaties that are signed by the Parliament whether ratification is required or not. The 
government would not ratify or acced the treaty until the completion of 12 sitting days.
58
 In 1996 a 
new procedure was brought according to which the treaties will be tabled at least for 15 days before 
ratification to allow for Parliamentary scrutiny. When there is a need for urgent action, a special 
provision was made where the agreement will be tabled as soon as possible. Also, States will be 
consulted before entering into treaties and any information about treaties will be placed before the 
chief ministers department. A joint standing committee comprising of members of both houses, 
federal and State officers was established who would meet twice a year to discuss International 
treaties.
59
    
8.0 CONCLUSION 
This paper has discussed the vital issue of the interplay of the Constitutional principle of 
federalism with India’s obligation to abide by International law. Domestic principles cannot be given 
greater importance than International principles because that would completely undermine India’s 
reputation in the global order. The question here should not be as to which of the principles- 
federalism and International obligations have greater weightage but the issue should be with regard to 
how both the principles are to be implemented in its full force simultaneously. 
The Indian legislature can legislate on item 14 of List I of the Indian Constitution providing 
for a law to regulate treaty making power of the executive. This would lead to more transparency and 
accountability of the executive's exercise of the treaty-making power. The aim of the legislation 
enacted should be to democratize the process of treaty making by including people from all spheres. 
It would not be possible for the Parliament to scrutinize every treaty due to its busy schedule, 
therefore, the best solution would be the setting up of a Parliamentary committee giving equal 
representation to States and to the Center thereby upholding the principle of federalism. 
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A consultation paper that was published on treaty-making power of our Constitution by the 
National commission for review of working of the Constitution focussed on the heterogeneous nature 
of India’s International obligations and recommended procedures for scrutiny accordingly.
60
 India’s 
International obligations are heterogeneous in the sense that each of the treaties is not like in 
character but they differ from each other widely. For example bilateral treaties are not the same as 
multilateral treaties, they differ in nature. Parliament may categorize with respect to the nature of 
treaties and could prescribe different procedures for each category. The first category could be for 
treaties that could be concluded liberally wherein the executive could enter and implement treaties 
and merely inform the Parliament. This process could be followed to conclude simple bilateral 
treaties. The second procedure could be where the executive could sign but not ratify until it gets the 
approval of the Parliament. Treaties that affect the economic rights of people could follow this 
procedure. The third type of procedure could be where the Parliament would have to be involved in 
the in every stage of negotiation.
61
 
States do not have full, absolute and unbridled rights of sovereignty. Sovereignty can only be 
maintained as an acceptable legal concept if it is used in the connotation of freedom for the nations to 
lead their national existence as they think fit, in complete mutual independence, but within the 
limitations of international law.
62
 India celebrates democracy in all spheres of life but treaty-making 
procedure in India has not yet been democratized. There should be no fight for the predominance 
between the two principles of federalism and Pacta Sunt Severanda. A country like India would not 
be able to survive without either one of them, therefore a system providing enough space for the both 
of them to survive should be devised. 
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